


8, 2008 Scheduling Conference hearing, Respondent proposed a discovery séhedule in which
non-expert deposition discovery would close 233 days following the service of the Amended
Complaint, or approximately May 1, 2009. At the hearing, Respondent made arguments about

- the numerosity of geographic markets and the large number of potential non-party depositions in
support of the need for a longer schedule than that proposed by Complaint Counsel. ALJ Rosch
evaluated these arguments and issued the current Scheduling Order with all deposition discovery
closing on January 31, 2009. Complaint Counsel does not agree that all subpoenaed non-party
grocery store retailers compete with Respondent in a significant way and believes that many, at
best, are distant competitors to Respondent. Complaint Counsel fully anticipates that the
discovery period established in the Scheduling Order will provide sufficient time to gather

evidence to meet its burden in the administrative trial.
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CERTIFICATE OF SERVICE

I hereby certify that on November 21, 2008, I filed via hand an original and two copies of
the foregoing Complaint Counsel Status Report with:

Donald S. Clark, Secretary

Office of the Secretary

Federal Trade Commission

600 Pennsylvania Avenue, N.W., Rm. H-159
Washington, D.C. 20580

I also certify that on November 21, 2008, I delivered via hand through the Office of the
Secretary two copies of the foregoing to:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Ave., N.-W.
Washington, D.C. 20580

I also certify that on November 21, 2008, I delivered via electronic mail one copy of the
foregoing to:

Paul T. Denis, Esq.

Paul H. Friedman, Esq.
Jeffrey W. Brennan, Esq.
James A. Fishkin, Esq.
Michael D. Farber, Esq.
DECHERT LLP

17751 Street, N.W.
Washington, D.C. 20006
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